
In the High Court of New Zealand 
Auckland Registry 

I Te Koti Matua O Aotearoa 
Tamaki Makaurau Rohe CIV-2019-404-2682 

under the Judicial Review Procedure Act 2016 

between 

Averil Rosemary Norman and Warwick Bruce Norman 

Applicants 

and 

TOpuna Maunga o Tamaki Makaurau Authority 

First Respondent 

and 

Auckland Council 

Second Respondent 

AFFIDAVIT OF PHILIP BLAKELY 

Solicitor: 
Andrew Peat 
Duncan King Law 
95 Manukau Road 
Epsom, Auckland 
T: 09 623 0515 
E: Andrew@dklaw.co.nz 

17 February 2020 

Counsel: _ 

RJ Hollyman QC/ JWH Little 
Shortland Chambers 
70 Shortland Street 
Auckland 1010 
T: 09 309 1769 
E: hollyman@shortlandchambers.co.nz 
E: james.little@shortlandchambers.co.nz 

202.309

202.309



AFFIDAVIT OF PHILIP BLAKELY 

~- ,~w/c( 
/ I, PhiliJBlakely, landscape architect of Arrowtown, swear: 

1. I have been asked to review and comment on Sally Peake's affidavit 

dated 31 January 2020, including her September 2018 report prepared in 

support of the resource consent application (exhibit SP1 to her affidavit). 

2. In preparing this affidavit, I have reviewed, in addition to that affidavit: 

a. The Commissioner's written decision dated 20 February 2019 on 

behalf of the Council not to notify, and to grant, the respondents' 

resource consent application to remove the 345 non-native trees 

(produced as exhibits AY2 and AY3 to Antony Yates' affidavit 

dated 30 January 2020); 

b. Bradley Beach's affidavit dated 31 January 2020, including his 

company's tree removal report for the project (Mr Beach being a 

project manager at Treescape Limited, the company engaged to 

fell the trees). The report is at exhibit B81 to Mr Beach's 

affidavit; 

c. Andrew Barrell's affidavits dated 12 December 2019 and 19 

December 2019 (Mr Barrell being an arborist engaged by the 

applicants); and 

d. The planting plan appended to Richard Mair's affidavit (exhibit 

RM2 to Mr Mairs' affidavit). 

3. I also visited the Mt Albert/ Owairaka reserve and Mangere Mountain, 

where removal of exotic trees has already taken place. 

4. I confirm I have read and agree to abide by the Code of Conduct for 

Expert Witnesses in Schedule 4 of the High Court Rules. The opinions I 

express in this affidavit are based on my experience as a landscape 

architect and fall within my area of expertise. 

5. At the outset, I note I am sympathetic to the idea of restoring the visual 

integrity and legibility of the volcanic cone over the long term and in a 

phased way, I also support the idea of vegetation heading in the 
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direction of indigenous in the future, and the removal of those trees that 

do not have any heritage or other significant amenity values, or are the 

type of weed species that pose a threat to indigenous vegetation . 

6. There are therefore many elements of the first respondent's long-term 

vision that I support. As I go on to explain, however, there were, in my 

opinion, flaws in the consideration of the landscape and amenity issues 

(including heritage issues) in the resource consent decision making 

process. Had there not been, I suggest the process may well have 

resulted in a more selective and staged tree removal plan. 

Expertise 

7. I am a partner and director of Blakely Wallace Associates. The 

consultancy was established in 1997 and undertakes a diverse range of 

landscape architecture including landscape design, management, 

assessment and planning for private clients, Government, and local 

authorities. 

8. I hold the qualification of Bachelor of Applied Science (Landscape 

Architecture) with Distinction from the Royal Melbourne Institute of 

Technology. I am a Registered Member of the New Zealand Institute of 

Landscape Architects (NZILA). 

9. I have had thirty five years' experience as a practising landscape architect 

in both public and private practice. I have broad experience in the 

assessment of landscapes and landscape character. From 1985- 1997 I 

was senior landscape architect for the Department of Conservation based 

in Queenstown and worked on a range of site planning, design, 

management and landscape assessment across the activities and 

responsibilities of the Department. I was a committee member of the 

Wakatipu Environmental Society Inc. (W.E.S.1.) for at least 15 years and 

advised the Society on landscape and amenity issues. 

10. I have been a past member of the Queenstown Urban Design Panel and I 

am a long standing and current member of the Arrowtown Planning 

Advisory Group (APAG). This voluntary group provides advice on planning 

applications and matters on the Arrowtown Historic Zone to Council and 

other administering organisations. 

11. A focus of my work has been in the management and design of natural 

and historic areas both within the Conservation Estate and public 

reserves administered by Councils. 
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Consideration of the effects of the felling plan on the amenity, use and 

enjoyment of the recreation reserve 

12. At paragraph 23 of her affidavit, Ms Peake describes the conclusions she 

reached regarding the visual amenity effects of the respondents' 

proposal on visitors to the reserve in the report she submitted in support 

of the respondents' resource consent application: 

"Visual effects for visitors ... were rated positive through to low 

adverse (varying with location and available views). The general 

conclusion was that removal of the exotic vegetation would 

reinstate the natural character of the volcanic feature and 

mountain, and has the opportunity to enhance the visitor 

experience. It noted that although the existing trees to be 

removed may be perceived by some viewers as providing some 

amenity, so that their loss would be perceived as negative, the 

restoration of native forest and grassland would result in positive 

effects." 

13. The relevant part of Ms Peake's September 2018 report on this topic is 

on pages 14-15 of exhibit SPl under the heading, "Visitors to Owairaka" , 

and is to the same effect as the paragraph above. 

14. The relevant parts of the Commissioner's decisions are at pages 4 and S 

of his notification decision. I quote them in full below:1 

" In the context of the landscape and visual values of the Maunga, 

any adverse landscape and visual effects of the proposal are 

considered to be short term in nature and effectively mitigated 

by the proposed restoration and replanting such that they can be 

considered to be less than minor ... 

Any adverse effects on public access and recreation will be short 

term in nature and can be considered to be less than minor; 

... Following from the expert assessments including the Council's 

peer review, it can be concluded that any landscape and visual 

effects of the tree removals experienced by people with an 

outlook to, or using the Maunga, are of limited effect and such 

1 No further detail is found in the reasons given for granting the resource consent (the 
decision to do so was made at the same time as the notification decision}. 
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effects are adequately mitigated by the proposed restoration 

planting, and in the positive effects arising in relation to the 

context of the volcanic cone land form that will be exposed (and 

noting the project implements part of the approved Integrated 

Management Plan (IMP) required under Section 58 of the 

Redress Act) any adverse effects will be less than minor ... " 

15. The effect of the respondents' proposed removal of non-native trees on 

the amenity value of the reserve was, in my opinion, ,particularly relevant 

to the planning process here. That is for two reasons: 

a. The reserve is classified as a recreation reserve under the 

Reserves Act 1977. There are particular requirements applying to 

recreation reserves under s 17 of the Reserves Act, for instance 

that the reserve be administered such that the "qualities of the 

reserve which contribute to the pleasantness, harmony, and 

cohesion of the natural environment and to the better use and 

enjoyment of the reserve [are] conserved". 

b. It is my understanding that the recreation reserve has long been 

used extensively by the local Mt Albert community and others for 

recreation, which would ordinarily mean that those charged with 

considering a resource consent application relating to the reserve 

would pay close regard to the effect of the proposed activity on 

those people. 

16. I do not consider the assessment by Ms Peake or the Council's 

Commissioner of the effect of the proposed removal of 345 trees on the 

amenity of the reserve to have been adequate for the following reasons. 

No detailed assessment of amenity effects for visitors in different areas 

17. First, no detailed assessment of the amenity effects on users from within 

different areas of the reserve appears to have been made. The reserve 

covers a reasonably large land area. There are many different groves of 

trees, different varieties of trees, different uses to those trees, different 

outlooks, different landforms, etc., within the reserve land experienced 

and enjoyed by visitors. See, for instance, images 2-10 in Mr Barrell's 

supplementary affidavit dated 19 December 2019, which show different 

groves of trees in different parts of the reserve and provides a sense of 

the variety present there. See also the aerial image of the reserve in the 

same report (image 1), which gives a sense of the extent of the land area 

is and how diverse are the landforms and visual landscapes. 
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18. In view of that diversity, and because of the importance of amenity value 

to a recreation reserve, I would have expected detailed consideration to 

be given to the amenity effects for users of the proposal on the many 

different areas of the reserve, including visual amenity. 

19. In Ms Peake's September 2018 report, she appears to have focused on 

visual amenity and landscape effects from the perspective of viewers 

from outside the reserve, including from surrounding streets. Ms Peake's 

assessment of the effects on users (14-15 of exhibit SPl under the 

heading, "Visitors to Owairaka"), appears over four paragraphs, and 

appears to be very much on a holistic or global basis. By that, I mean the 

assessment appears to have been of the "overall" or average effect of the 

plan on visual amenity on "the reserve" as a whole. 

20. Ms Peake does state in her report that "the visual effects of the 

vegetation removal will range from positive through to low adverse". 

That suggests some sort of differentiated assessment by her of the effect 

on users, and she also briefly describes (but does not assess) the effect of 

the proposal on different parts of the reserve: see the first paragraph 

under the heading, "Visitors" at page 14 of SPl. No detail is given, 

however. The areas where the effect will be negative are not identified. 

21. The Commissioner's decisions are even more general in nature, as can be 

seen from the quoted passages above. No consideration at all appears to 

have been given to different areas of the reserve, different trees, groves 

of trees, etc., when assessing the effect on users of the recreation 

reserve. 

Reliance on positive effects in some areas to balance negative effects in 
others 

22. Second, positive effects in some areas of the reserve of the proposal 

appear to have been used during the assessment process to "offset" or 

balance in some way the negative effects in other areas of the reserve. 

This reasoning appears to have allowed Ms Peake to conclude that the 

overall effect on the reserve as a whole will be "moderate" (see SPl at 

15, emphasis added): 

"The extent of visual change resulting from the vegetation 

removal will be moderate, mainly due to the number of trees 

proposed to be removed. The overall pattern will not be changed 

and the overall pattern will be similar ... " 
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23. In my opinion, it is clear that the effect of the proposal will be quite 

different in different parts of the reserve. Where the effect is negative, I 

would have expected that to have been clearly identified for the Council. 

I comment further below on areas where I consider the effect will be 

clearly negative, at least in the short to medium term. 

Reliance on positive effects of planting programme and exposure of 
volcanic cone 

24. Third, and relatedly, the positive effects of the first respondent's 

proposed native planting programme in the longer term, as well as the 

"positive effects arising in relation to the context of the volcanic cone 

land form that will be exposed" (see the first paragraph of the 

Commissioner's notification decision quoted above), appear to have been 

used to justify or "mitigate" any more immediate negative visual and 

amenity effects for users of the recreation reserve resulting from the 

removal of the existing trees. 

25. The appropriateness from a legal perspective of balancing effects like this 

when deciding whether to notify the application is not for me to 

comment on. I do note, however, that no consideration appears to have 

been given to whether the removal of all of those 345 trees was in fact 

necessary to achieve those positive effects, and so whether it made sense 

to allow those effects to offset or justify in some way any more 

immediate and negative effects of removing the trees. 

26. If it is not the case that the removal of every non-native tree is necessary 

to achieve those longer term, positive effects, or largely to achieve them, 

then it would not be rational to use those longer terms effects to justify 

the negative effects of the felling plan. 

27. To put that in more concrete terms: if it not necessary to remove all oak 

trees to achieve the "positive effects arising in relation to the context of 

the volcanic cone land form that will be exposed" (which seems to me 

very unlikely), it would not make sense, in my view, to use those positive 

effects to mitigate or balance off the negative effects of felling them. 

28. Ms Peake also appears to assume in her evidence and report that the 

planting programme will be successful. However, if there is doubt about 

that - and, as I address below, I consider there is -this would provide 

another reason to be cautious about using positive effects of that 
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programme in the longer term to justify or mitigate the more certain 

negative effects of the tree removal. 

No consideration of heritage values 

29. Fourth, there was no consideration given by Ms Peake or the Council's 

Commissioner to the amenity provided by any heritage values associated 

with the trees to be cut down. Heritage is an important element to 

amenity. It is to be expected, given the age of some of the trees to be 

felled, that at least some of those trees do have heritage value worth 

protecting or otherwise taking into account in the planning process. 

30. For example, it is difficult for see the justification for the removal of the 

cherry tree grove on the reserve if it has heritage value (I understand 

others have given evidence of the heritage value attached to these trees). 

I have included a photograph in the Appendix. These trees, which I 

understand are around 100 years old, will not be there forever. Their 

removal right now would not be necessary to, for example, restore the 

visual integrity and legibility of the volcanic cone. 

Assessment of effect of felling all non-native trees at once on environment 

and users 

31. Finally, the Commissioner's conclusion on behalf of the Council, which I 

assume was based on the reports he received, including Ms Peake's 

report, that "any" adverse effects on the environment and users of the 

recreation reserve resulting from the proposed felling of the 345 exotic 

trees would be " less than minor" (see the quoted extract from the 

Commissioner's decision) is very difficult to understand, given the 

information before him about the nature and scale of what was being 

proposed. 

32. On the basis of the materials I have reviewed, including the report from 

Treescape, the respondents' contractor, the intention is to cut down all 

345 non-native trees on the reserve. That equates to nearly half of all 

trees on the reserve. These 345 trees are of many varieties, including 

oak, eucalyptus, and cherry trees; some are weed species, in the sense 

that they spread, while many are not; they are spread across the reserve, 

including alongside the path around the perimeter used by visitors; and 

they include many of the oldest and tallest trees on the reserve. I further 

understand from the materials that the proposal is to carry out the felling 

project all at once. 
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33. The sheer volume of trees to be cut down means that users of the 

reserve will be confronted by dead tree stumps in many parts of it. 

refer to the photographs of the different groves of trees appearing in 

different areas of the reserve in Mr Barrell's 19 December 2019 affidavit, 

which provide a sense how significant the visual effect will be. I have 

included further examples in the Appendix to this affidavit of areas of the 

reserve where I consider the effect will be particularly noticeable and 

negative (the photos in the Appendix were all taken by me in the last 

week, except where noted). I have also included in the Appendix 

photographs of the stumps on Mangere Mountain, which show what a 

cut down tree in this type of landscape looks like. 

34. In my opinion, it is clear and obvious that cutting down the 345 mature 

trees on the reserve will have an immediate, significant and negative 

effect on its amenity as experienced by visitors in many parts of it, and so 

its use and enjoyment. It is clear, in my view, that the effect will be 

"more than minor" for many years. 

35. Certain areas of the reserve, such as the dense groves of non-native trees 

appearing in images 2, 4, and 6 will appear scorched and bare for a 

number of years, given the number of dead tree stumps and absence of 

trees. 

36. The visual impact will be most apparent on the north east flank of the 

mountain. This area is home to many eucalyptus trees. The trees in this 

area dominant visually from all angles, including for viewers from some 

neighbouring suburbs. The removal of these trees will have a significant 

effect for a long period of time. I agree that the extent of eucalyptus 

trees do have an impact on the legibility of the volcanic cone especially 

on the north east side but their removal in total in one operation seems 

rather drastic and a staged and considered approach to removal would 

be more appropriate. 

37. Beyond the visual amenity they provide, trees also provide shade to 

visitors and nests and perches for birds. Removing almost half of the 

trees will therefore also inevitably affect the amount of shade and, at 

least in the short term, the amount of bird life and birdsong enjoyed by 

visitors. 

38. The negative effects on the environment and amenity value of the 

reserve that I have described above are likely to persist in the short to 

medium term at least, given the amount of time it takes for dead tree 

stumps to degrade (from 3 to 10+ years, depending on factors like the 
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type of tree, its size, how low the stump is cut to the ground, etc.) and 

the amount of time it will take for a similar level of canopy to be 

established for birdlife. 

39. In the case of the perimeter path used by visitors, I note that it is not 

intended to replace many of the non-native trees alongside it. This will 

detract from the character, seclusion and buffer from the busy city that 

exists now, and so the enjoyment by visitors to the reserve. At the same 

time, removing these trees will increase the legibility of the volcanic cone 

for views outside of it. While I support this aim in the longer term, a 

more staged approach to removal would be preferable. 

40. Whether, in the much longer term, the respondents' native replanting 

plan will improve the visual amenity of the reserve, such that it might be 

used to justify the negative effects I have described above, would seem 

to depend on a number of matters. 

41. The first is whether cutting down all 345 non-native trees is actually 

necessary for those longer term positive effects to be achieved. As 

already noted, I have not seen any evidence on that and doubt it is right. 

The Council's Commissioner appears to have assumed it. If it is not 

necessary, the planting programme should not be used to justify the 

felling programme, at least as currently formulated. 

42. The second is how long it takes to establish new native plants, such that 

the amenity and use currently provided by the 345 mature trees to be 

felled is restored or improved. Connected to this is whether and how 

successful the planting program will be. 

43. I visited the areas of the reserve where the first stage of the planting 

programme on the reserve has already taken place. I also visited 

Mangere Mountain, where similar planting has been attempted following 

the removal of exotic trees on that mountain. I have included some 

photos in the Appendix. They do not inspire confidence in the success of 

the planting programme. 

44. Furthermore it is stated in the planting plan (exhibit RM2 to Richard 

Mairs' affidavit) that some of the replanting such as 'mound planting' is 

not proven and will be a trial and therefore there is no guarantee of 

success. This seems to be borne out by the planting attempted to date 

(see Appendix). 
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45. Ms Peake, in discussing the general landscape and natural character 

effects of the proposal in her September 2018 report, states her view 

that "there will be short term moderate adverse impacts with noticeable 

alteration to key features/attributes, but low adverse effects" (page 12). 

Ms Peake does not define what "short term" means here and so how 

long these moderate adverse impacts will endure for. In my opinion, 

given the scale of the proposal, the time it takes for stumps to degrade, 

and the time it takes to establish new planting, the adverse impacts of 

the proposal on visual and other amenity values are likely to endure for 

at least 10 years. 

46. If any of the trees to be removed have heritage value, their destruction 

will be permanent and not capable of being restored. 

I// 
SWORN at ARROWTOWN this day 
of February 2020 before 

... 
Philip Blakely 
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