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AFFIDAVIT OF KYLEE MARIE MURPHY 

I, Kylee Marie Murphy, personal assistant of Auckland, swear: 

1. I am personal assistant to Bob Hollyman QC.

2. I am aware of the open correspondence that has been exchanged
between the parties to this matter between 3 December 2019 and
19 February 2020.

3. I produce copies of this correspondence in the exhibit bundle marked
"KMl" that is annexed to this affidavit.

SWORN at AUCKLAND this 19 day of Feb

�

20 before me: 

Jessica Ellen Sarah Storey 

Barrister 

Auckland 
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Kylee Marie Murphy 
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3 December 2019 

Paul Majurey 

Chairman of TOpuna Maunga Authority 

paul. majurey@ahmlaw.nz 

Stephen Town 

Chief Executive 

Auckland Council 

stephen.town@aucklandcouncil.govt.nz 

Norman v Auckland Council and TOpuna Maunga Authority 

Duncan King Law 

The following pages KM1-01 to KM1-0 26 -j'. 
comprise the exhibit marked "KM1" annexed 

to the affidavit of Kylee Murphy, sworn at 

Auckland this 19 day of February 2020 before 

me: 

Jessica Ellen Sarah Storey 
Barrister 
Auckland 

a rister of the High Court of New Zealand 

1. We have been engaged by Warwick and Averil Norman. Bob Hollyman QC of Shortland Chambers has been

instructed.

2. The Normans are supported by a number of members of the Mount Albert community, including Sir Harold

Marshall. Sir Harold and the Normans are residents of Auckland. All are frequent visitors to the reserve on
Owairaka / Mt Albert. Sir Harold, 88, was born in the shadow of the mountain and has lived near it for most of
his life. He has visited the reserve thousands of times. Ms Norman first began visiting the reserve as a child
and has done so since, together with her husband, Mr Norman.

3. In company with many Aucklanders, our clients strongly object to the planned destruction of 345 trees on

Owairaka / Mt Albert, being nearly half of the trees on the reserve. That number includes many of the largest
and oldest trees on the reserve, as well as the majority of the trees that most visitors encounter when visiting

it. The felling plan, if carried out, would be an extreme, unnecessary and irrevocable act. It would also be

unlawful and in breach of statute, for the reasons explained below.

4. Our clients have prepared and will shortly file proceedings, and an application for interim injunction to preserve
the status qua and to prevent the planned felling.

5. Our clients now seek your undertaking by 12 noon, Wednesday 4 December, that the TOpuna Maunga Authority
(the Authority) and Auckland Council will not proceed with the planned felling until the Court is able to hear

our clients' application.

6. If that undertaking is not provided or we fail to hear from you by that time, we are instructed to apply for
interim relief by way of injunction protecting the position pending the hearing of the interim injunction
application.
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Duncan King Law 

The Authority's plan is inconsistent with the Reserves Act 1977 

7. The Authority is the administering body of the reserve. Owairaka / Mt Albert is a recreation reserve, which
must be administered in accordance with the Reserves Act 1977. The Council is responsible for the "routine
management" of the reserve. It must carry out that responsibility "under the direction" of the Authority. See
Nga Mana Whenua o Tamaki Makaurau Collective Redress Act 2014, s 22(4) and s 47.

8. Section 17(1) of the Reserves Act provides that the reserve must be held for the purpose of, among other
things, "providing areas for the recreation .... and the physical welfare and enjoyment of the public, and the
protection of the natural environment and beauty of the countryside". Section 17(2) provides that the reserve
"shall be so administered" such that, among other things, "those qualities of the reserve which contribute to
the pleasantness, harmony, and cohesion of the natural environment and to the better use and enjoyment of
the reserve shall be conserved."

9. Section 42(2) and (3) of the Reserves Act prohibits the cutting or destruction of any tree on a recreation reserve.
The only exception is where the administering body - here, the Authority - "is satisfied that the cutting or
destruction is necessary for the proper management or maintenance of the reserve, or for the management or
preservation of other trees or bush, or in the interests of the safety of persons on or near the reserve or of the
safety of property adjoining the reserve, or that the cutting is necessary to harvest trees planted for revenue
producing purposes" (emphasis added).

10. In addition, even if the Authority is reasonably satisfied that the cutting or destruction of a tree is necessary for
the reasons above, the Act permits that cutting or destruction only in circumstances where that will have a
"minimal impact on the reserve" (subsection 3).

11. It is plain that the Authority and Council, were it to carry out the proposed felling, would breach these sections.

12. First, the felling plan is in breach of the Authority's obligation under s 17{2) to administer the reserve such that
it "conserves" "those qualities of the reserve which contribute to the pleasantness, harmony, and cohesion of
the natural environment and to the better use and enjoyment of the reserve". Many of the large and old trees
found on the reserve self-evidently contribute to the pleasantness, harmony, and enjoyment of the reserve.
They therefore must be conserved, not destroyed.

13. Second, the Authority cannot reasonably have been satisfied under s 42(2) that the felling of all 345 trees, and
all at once, is "necessary" for the proper management or maintenance of the reserve. It is difficult to see any
rational connection between the destruction of 345 trees and proper management or maintenance. {Our
clients accept, of course, that if any of those 345 trees pose a real danger to the public, then they can properly
be cut or destroyed.)

14. Third, the felling of 345 trees will not have a "minimal impact" on the reserve as required bys 42(3). It will
have an extreme, immediate and irrevocable impact.

15. For these three independent reasons, the Authority would be acting unlawfully were it carry out the felling, as
would the Council if it were to implement a direction by the Authority to do so.
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Duncan King Law 

The Authority has failed to consult on its plan 

16. The Authority had an obligation to consult on its felling plan. The courts have explained that a duty to consult
requires:1 

" ... for consultation to be meaningful, there must be made available to the other party sufficient 
information to enable it to be adequately informed so as to be able to make intelligent and 
useful responses." 

17. In his 22 November 2019 press release Mr Majurey set out the matters on which the Authority believed it had
consulted. He said that the Authority consulted over the "TOpuna Maunga Integrated Management Plan" and
the "TOpuna Maunga Authority Integrated Management Plan Strategies".

18. He also said, "the Authority delivered advance public communications which included a maildrop to Mt Albert
residents and project signage at the Owairaka / Mt Albert entrance, prior to the proposed 11 November start
date".

19. Our clients make three points. First, "advance public communications" of a decision already taken is not
consultation prior to making that decision.

20. Second, neither of the two plans referred to gives any hint that the Authority was intending to destroy 345
trees on Owairaka / Mt Albert, nor that the felling would be all at once. Those plans instead refer, in the most
general of terms, to what must be described as "benign" matters, such as "active restoration and enhancement
of the natural features of the maunga", and the "planting and other landscape features are compatible with
the protection of the natural and cultural features of the maunga".

21. The only reference in either of those plans to the active felling of trees is in the proposed "Integrated
Management Plan Strategies", released in July 2019, and consulted over in July/ August 2019 (some six months
after the Authority had apparently obtained its resource consent to fell the 345 trees). Under the heading,
"Vegetation Restoration", the proposed plan in fact makes it clear that individual removals will be on a case by
case basis:

"Removal of exotic trees will occur when there is a health and safety risk, they are identified as a 
weed species, there is risk to Archeological Features, or they impact on the cultural landscape and 
viewshafts. Any other tree removals will be assessed on a case by case basis." 

22. This passage would have placed no party on notice of what the Authority/ Council is currently intending.

23. Unless and until the Authority carries out a meaningful consultation process, which gives those affected by its
plan a proper and fair opportunity to comment, neither it nor the Council can lawfully proceed with the
proposed felling. We suggest that such a process would in any event be to the long-term benefit of all parties,
whatever the legal position.

1 See Friends of Turitea Reserve Society Inc v Palmerston North City Council (2008] 2 NZLR 661 (HC) at (113]. 
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Duncan King Law 

24. Our clients invite you to provide the undertaking requested above in order to allow this matter to be resolved,

ideally by discussion, but if necessary through the courts.

25. Please let us have your response by 12 noon, Wednesday 4 December,

Yours faithfully 

DUNCAN KING LAW 

l�#-. 
.,, 

ANDREW PEAT 

Litigation Director 
DOI: 09 520 7938 
Email: andrew@dklaw.co.nz 
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4 December 2019 

Duncan King Law 
95 Manukau Road 
Epsom 
Auckland 1023 

Attention: Andrew Peat 

RE: NORMAN AND OWAIRAKA 

Auckland�� 
Council� 

Te Kaunihera o Tamaki Makaurau S::S:::S 

REF: 

By email: andrew@dklaw.co.nz 

We acknowledge receipt, on behalf of Stephen Town, of your letter dated 3 December 2019. In 

that letter you seek an undertaking from Auckland Council that the Council will not proceed with the 

felling of trees on Owairaka until the Court is able to hear proceedings that your clients propose to 
file. 

As you are aware, T0puna Maunga Authority is the administering body of Owairaka. Auckland 
Council is responsible for the routine management of Owairaka in accordance with s 61 of the Nga 

Mana Whenua o Tamaki Makaurau Collective Redress Act 2014. We understand that the T0puna 

Maunga Authority will be responding to your letter. If, following that response, you wish to 
correspond further with Auckland Council please do so via the details below. 

Yours faithfully 

Meredith Webb/ Kate Morrison 

Manager Public Law, Senior Solicitor 

Public Law, Legal Services 

Direct Dial: 021 572 101 / 021 229 4029 

Fax No: 

Email: 

09 366 2532 

meredith.webb@aucklandcouncil.govt.nz / kate.morrison@aucklandcouncil.govt.nz a 

135 Albert Street I Private Bag 92300, Auckland 1142 I aucklandcouncil.govt.nz I Ph 09 301 0101 KM 1-Q 5 



BUDDLE FINDLAY 

NEW ZEALAND LAWYER 

4 December 2019 

To 
Andrew Peat 
Duncan King Law 
95 Manukau Road 
Epsom 
Auckland 1023 

From 

Sebastian Bisley 

By Email 

andrew@dklaw.co.nz 

Tena koe 

Norman v Auckland Council & Tupuna Maunga Authority 

1. We act for the T0puna Maunga Authority.

2. We have been instructed to reply to your letter of 3 December 2019.

3. Our client rejects your letter's criticisms of its decision to replant part of Owairaka with native trees.

It has taken that decision as the administering body of the reserve in accordance with its legal

obligations and mandate, and with the support of the great majority of the community. It will,

therefore, oppose the proceeding foreshadowed in your letter. It reserves its position both as to the

matters raised in your letter and as to your clients' standing to raise them.

4. The Authority is, however, prepared to agree not to proceed with the planned felling while these

proceedings are on foot. That agreement is on the following conditions:

(a) It is entirely without prejudice to its position as set out in [3] above.

(b) The proceeding proposed by your clients will be filed within two weeks of the date of this

letter (ie, by no later than 4pm on 18 December 2019) and will be progressed by your clients

on an urgent basis.

(c) Your clients will provide an undertaking in damages. The undertaking will record that your

clients, and any other plaintiffs named in the proposed proceeding, accept joint and several

liability for any loss caused to our client by the agreement recorded in this letter if they are

unsuccessful in this proceeding. We note that such an obligation would be required in the

foreshadowed application for interim relief.

(d) Our client's agreement not to proceed with the proposed felling will remain in place until

either judgment is given in the High Court, or it is terminated by our client giving two weeks'

notice of their intention to proceed with the felling, whichever is the earlier.

AUCKLAND// PWC Tower, 188 Quay Street, PO Box 1433, Auckland 1140, New Zealand, DX CP24024 // P. 64 9 358 2555 

WELLINGTON// Aon Centre, 1 Willis Street, PO Box 2694, Wellington 6140, New Zealand, DX SP20201 // P. 64 4 499 4242 

CHRISTCHURCH// 83 Victoria Street, PO Box 322, Christchurch 8140, New Zealand, DX WXm35 // P. 64 3 379 1747 

BF\5961933211 I Page 1 11�vw.b11ddleji11dlay.com 

KM1-06 



BUDDLE FINDLAY 
• 

NEW ZEA LAND LAWYERS 

5. Those conditions reflect the need to resolve this matter urgently given the constraints around the 

arrangements for, and ongoing holding costs of, this project. 

6. In the light of the above, we invite your clients to confirm that they will not proceed with any 

application for interim relief. If they seek interim relief despite this letter, we ask that our letter be 

placed before the Court in their application. We would expect any such application to be made on 

notice. 

Nga mihi 

Yours faithfully 
Buddle Findlay 

Sebastian Sisley 
Partner 

Direct: 64 4 462 0839 
Mobile: 64 21 844 428 
Email: sebastian.bisley@buddlefindlay.com 

BF\5961933211 I Page 2 www.buddlcfindlay.com 
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Duncan King Law Ltd 

T 09 623 0~l!J 
F 09 638 9296 

% ~lanukau Road 
lpsom. Auckland 1023 

PO Bo, 26301. O)( CP 32519 
fnsom. Auckland 1344 

Duncan King Law ma1l@d~law.co.nz 
www dklaw.co.nz 

5 December 2019 

Sebastian Bisley 
BUDDLE FINDLAY 

By email: sebastian .bisley@buddlefindlay.com 

Norman v Auckland Council and Tupuna Maunga Authority 

1. Thank you for your letter dated 4 December 2019. 

2. Our clients reject the mischaracterisation of their position in paragraph 3 of your letter: they are not opposed 
to the planting of native trees but to the immediate felling of 345 non-native mature trees on Owairaka / Mt 
Albert. 

3. Our clients are, in principle, willing to agree to an undertaking from the Authority to maintain the status-qua 
instead of seeking interim relief. We have taken instructions on the form of undertaking you have proposed at 
paragraph 4 of your letter, i.e.: 

"The Authority is, however, prepared to agree not to proceed with the planned felling while these 
proceedings are on foot. That agreement is on the following conditions: 

(a) It is entirely without prejudice to its position as set out in [3} above. 
(b) The proceeding proposed by your clients will be filed within two weeks of the date of this 
letter {ie, by no later than 4pm on 18 December 2019) and will be progressed by your clients on 
an urgent basis. 
(c) Your clients will provide an undertaking in damages. The undertaking will record that your 
clients, and any other plaintiffs named in the proposed proceeding, accept joint and several 
liability for any loss caused to our client by the agreement recorded in this letter if they are 
unsuccessful in this proceeding. We note that such an obligation would be required in the 
foreshadowed application for interim relief 
( d) Our client's agreement not to proceed with the proposed felling will remain in place until 
either judgment is given in the High Court, or it is terminated by our client giving two weeks' 
notice of their intention to proceed with the felling, whichever is the earlier." 

4. Our clients are content to agree to items (a) and (b). With respect to (d), our clients agree subject only to the 
notice period being three weeks rather than two, given the time it can sometimes take to secure a court 
fixture. 

5. They cannot, however, agree to the request that they provide an undertaking to "accept joint and several 
liability for any loss caused to our client by the agreement recorded in this letter" . 
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Duncan King Law 

6. Owairaka / Mt Albert is currently occupied by peaceful protestors. We also understand further investigation 
into the presence of native birds on the mountain is likely to be required before any felling can appropriately 
take place. We question whether any loss would in fact be caused to the Authority by its agreement to maintain 
the status quo, given the current occupation of the site and the unlikelihood of the Authority and/or the Council 
forcibly removing those peaceful protestors in order to destroy 345 trees. 

7. In any event, it is not correct that an undertaking as to damages would be required as part of our clients' 
intended application for interim relief. Nor do we think it likely that the Court would require such an 
undertaking as a condition of granting interim relief here. See, for example: 

a. McGechan on Procedure (online ed .} at JRlS.12: "There is no need for an undertaking as to damages 
to accompany an application for interim orders under the Judicial Review Procedure Act 2016." 

b. Te Waka Hi lka o Te Arawa v Treaty of Waitangi Fisheries Commission HC Auckland CP395/93, 31 March 
1999, where Anderson J referred to the power to order an applicant for interim relief in judicial review 
to provide an undertaking as to damages damage as "a power to be exercised sparingly having regard 
to the importance in terms of the jurisprudence in public law of not encouraging fiscal barriers to 
possible meritorious endeavours to review administrative decisions affecting public interests." 

c. Royal Forest and Bird Protection Society of New Zealand Inc v Kapiti Coast District Council HC Wellington 
CIV-2007-485-635, 30 July 2007: "Fiscal or other barriers should not be put in the way of important 
public issues". 

8. Courts do sometimes require applicants for judicial review to provide undertakings as to damages, such as 
where the interim relief is sought by the applicant against a private party or where the issues at stake are 
essentially commercial or private. That is not this case. 

9. The Authority is not a private party. It is a public body created by statute. It has public law obligations. It is 
funded by Auckland residents through the Council. There is a strong public interest in individuals being able to 
test its decisions through the courts. There is a particularly strong public interest in the Authority's decision in 
this case being tested, given (a) the substantial and irrevocable impact it will have on Owairaka / Mt Albert if 
implemented and (b) the implications of the legal issues raised for the Authority's tree-felling plans for the 
other mountains around Auckland for which it is the administering body. 

10. Nor has there been any delay on the part of our clients. Indeed, if the Authority had carried out the public 
consultation that our clients say it should have, then either no litigation would have been necessary or it could 
have been issued well in advance of the Authority engaging contractors to carry out its felling plan. It bears 
emphasis that the Authority informed local residents of its intentions a mere 2 weeks (29 October or 
thereabouts) before the intended start date of its felling on 11 November. 

11. We respectfully invite your client to reconsider its position on this point. If the Authority will not reconsider its 
stance, we invite your client in the alternative to undertake not to proceed with the planned felling until a 
decision of the Court on an application by our clients for urgent interim relief. 

12. We request your response by 3.30pm today, 5 December 2019. Should your client refuse to give either the 
modified undertaking proposed above or, in the alternative, an undertaking that will maintain the status-qua 
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Duncan King Law 

pending the determination of our clients' application for interim relief, our instructions are to file such an 
application. 

13. Both forms of undertaking should also provide that the Authority will not direct any others to undertake the 
felling, including Auckland Council acting under its direction (or any contractors or other party). To the extent 
that there exists any previous direction to the Council or others to do so, that should be reversed. We ask for 
your written confirmation of these matters also. 

Yours faithfully 

DUNS,,ft,1..AW 
//,~~ v·,,-

1 ~ / A r 

.1<Nf1RE PEAT 
Litigation Director 
DDI: 09 520 7938 

Email: andrew@dklaw.co .nz 
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BUDDLE FINDLAY 
NEW ZEA LAND LAWYERS 

6 December 2019 

To 
Andrew Peat 
Duncan King Law 
95 Manukau Road 
Epsom 
Auckland 1023 

From 
Sebastian Bisley 

By Email 
andrew@dklaw.co.nz 

Tena koe 

• 

Norman v Auckland Council & Tupuna Maunga Authority 

1. Thank you for your letter of 5 December 2019. 

2. The issues between the parties now appear to be: 

(a) The proposed two-week notice period. Your clients seek three weeks. 

(b) Whether an undertaking in damages is required from your clients. 

3. The Authority does not agree that a three-week notice period is required to protect your clients' 

position. They have, as we understand matters, already prepared an application for interim relief. 

Two weeks is ample time for such an application to be filed and any interim relief to be addressed (if 

necessary, to hold the position pending an on notice hearing of the application). A two-week period 

is also appropriate in the context of the need to progress this matter urgently. 

4. We agree that interim relief may be ordered without an undertaking in damages. We do not agree 

that that is either the usual course, or the appropriate approach here. 

5. We remain of the view that an undertaking in damages is required in this case. The criticisms by 

your clients have no real merit. The Authority will be put to substantial cost if the felling is deferred, 

to allow these proceedings to be addressed. Those costs should be borne by the special interest 

group represented by your clients, rather than by rate-payers at large. 

6. To understand your clients' position better, we require the following information: 

(a) You refer to "peaceful protesters" occupying Owairaka. Are your clients and the supporters 

you reference in paragraph 2 of your 3 December letter among that group, or representatives 

of it? 

(b) Do you anticipate people other than your clients being named as plaintiffs in this proceeding? 

If so, whom? 

AUCKLAND// PWC Tower, 188 Quay Street, PO Box 1433, Auckland 1140, New Zea land, DX CP24024 // P. 64 9 358 2555 

WELLINGTON// Aon Centre, l Will is Street, PO Box 2694, Wellington 6140, New Zea land, DX SP20201 // P. 64 4 4994242 
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• 

NEW ZEALAND LAWYER S 

(c) Are your clients funding this litigation directly, or are they suppo,:ted financially by other 

members of the community in doing so? 

7. While this correspondence is on foot, we confirm that the Authority will not commence felling without 

giving your clients 24 hours' notice of its intention to do so. However, the Authority also requires 

your clients to take immediate and responsible steps to progress the resolution of the substantive 

issues by filing their claim by no later than 18 December 2019, and by seeking an urgent 

substantive fixture. Please confirm you will do so. 

Nga mihi 

Yours faithfully 
Buddle Findlay 

Sebastian Sisley 
Partner 

Direct: 64 4 462 0839 
Mobile: 64 21 844 428 
Email: sebastian.bisley@buddlefindlay.com 
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Duncan King Law 

6 December 2019 

Meredith Webb and Kate Morrison 
Auckland Council 
AUCKLAND 

By email : meredith .webb@aucklandcouncil.govt.nz 
kate.morrison@aucklandcouncil.govt.nz 

Dear Ms Webb and Ms Morrison 

Norman v TOpuna Maunga Authority and Auckland Council 

1. We refer to our letter dated 3 December 2019 and your response dated 4 December 2019. 

2. Substantial correspondence has since taken place between our clients and the Authority concerning the 
intended destruction of non-native trees on Owairaka / Mt Albert and the form of any undertaking by the 
Authority not to proceed pending the resolution of our clients' judicial review application. 

3. Unfortunately, no agreement has been reached, as the Authority has insisted that our clients provide an 
undertaking as to damages as a condition of any undertaking. 

4. The matter has been listed in the Duty Judge list in the Auckland High Court at 10am on Monday 9 December 
2019. Copies of the documents filed will follow by email shortly. 

5. We take from your 4 December 2019 letter that the Council does not consider itself to be playing any active 
role in the proposed felling, and that the decision to proceed, or not, is one for the Authority. However, because 
the role of the Council in this situation is at least unclear, our clients are seeking interim relief restraining the 
Council (as well as the Authority) from proceeding with the planned felling. If the Council intends to abide the 
Court's decision on the question of interim relief we except you will confirm that with the Court on Monday. 
Alternatively, we can instruct counsel to inform the Court of that on your behalf on your request. 

Yours faithfully 

~~w 

ANDREW PEAT 
Litigation Director 
DOI; 09 520 7938 

Email : andrew@dklaw.co.nz 

Incorporating Wadsworth Ray Lawyers, Jan P Campi, Duncan Horrocks Law and Smith Mackie & Ca 
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Duncan King Law Ltd 

T 0? 623 OS15 
F 09 638 9296 

95 Manukau Road 
fpsom, Auckland l 023 

PD Box 26301, OX CP 32519 
[psmn. Auckland '1344 

ma,l@dklaw.co.nz 
v.vm.dklaw.co.nz 

11 December 2019 

Sebastian Bisley 
BUDDLE FINDLAY 

By email: sebastian.bisley@buddlefindlay.com 

CIV-2019-404-2682: Norman v TOpuna Maunga o Tamaki Makaurau Authority 

Duncan King Law 

1. The parties have agreed that the felling will not proceed until the judicial review application has been determined, 
as the Court was able to allocate a fixture in March 2020. That agreement was recorded in paragraph 4 of the joint 
memorandum: 

"The applicants and first respondent are now agreed that the status qua be preserved (the proposed tree 
felling not to take place) until the applicant's interim relief application is heard and determined. However, if 
the substantive judicial review proceeding can be allocated a priority fixture before the end of March 2020, 
the Authority is content to agree not to proceed with the felling until the judicial review application itself is 
determined. That would remove the need to hear the application for interim relief." 

2. The agreement was also confirmed in the orders the parties jointly requested be made at paragraph 6(a): 

" ... If a fixture can be allocated in March 2020, the respondents are directed not to implement the 
challenged Decision (as defined in the statement of claim) until that application is determined." 

3. In the Minute issued on Monday, however, the Court made reference in its formal orders only to the timetable 
directions at paragraph 6(c) of the joint memorandum. It may be that the Court considered it unnecessary to make 
the order at paragraph 6(a) given the agreement recorded at paragraph 4. 

4. In order to avoid troubling the Court and to give our clients' absolute clarity, we would be grateful if you would 
confirm that the status quo will be preserved until the judicial review application is determined, as per paragraph 
4 of the joint memorandum. 

5. We look forward to hearing from you. 

Yours faithfully 

DUNCAN KING y\ / / _,,·· / ,4'/ , . 

EAT 

Litigation Director 
DDI: 09 520 7938 

Email: andrew@dklaw.co.nz 
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Duncan King Law Ltd 

T 09 623 0515 
F 09 638 9296 

95 Manukau Road 
Epsom, Auckland 1023 

PO Box 26301. DX CP 32519 
Epsom, Auckland 1344 

mail@dklaw.co.nz 
www.dklaw.co.nz 

16 December 2019 

Sebastian Bisley 
BUDDLE FINDLAY 

By email: sebastian.bisley@buddlefindlay.com 

and 

Padraig McNamara 

SIMPSON GRIERSON 

By email: padraig.mcnamara@simpsongrierson.com 

Duncan King Law 

CIV-2019-404-2682: Norman v T0puna Maunga o Tamaki Makaurau Authority ("the Authority'') and Auckland Council. 

Duty of Candour 

1. You will already have advised your clients that they are under a duty of candour in the present circumstances. 
Such a duty is well -established in the Courts: see for example, Bain v Minister of Justice (2013] NZHC 2123:1 

[29] The Minister, Mr Bain contends, is under the high duty of candour that Lord Donaldson MR described in 
1986 in R v Lancashire County Council, exp Huddleston; and for the reasons he gave. 

[30] On judicial review, Lord Donaldson MR said, "a new relationship" has arisen "between the Courts and those 
who derive their authority from public law". It is, he said, "one of partnership based on a common aim, ... the 
maintenance of the highest standard of public administration". Judicial review, he said, requires an equally open 
process, "which falls to be conducted with all the cards upwards on the table", recognising that "the vast 
majority of the cards will start in the authority's hands". 

2. It is also settled law that "proceedings for judicial review should not be conducted in the same manner as hard
fought litigation" .2 Our clients would expect yours to conduct themselves in an appropriate manner in this 
proceeding and uphold that duty, as no doubt your clients will. 

3. Part of your clients' duty of candour is the obligation to be co-operative, both for the benefit of the Court and 
our clients. Given the asymmetry in information and the significant public interest at stake, the duty on your 
clients is very high. 

1 See also De Smith, Judicial Review, (8 th Ed, Sweet & Maxwell UK, 2018) at [16-027], Garry Williams, Judicial Review: the duty of candour, [2013] 

NZU 156. 
2 Belize Alliance af Conservation Non-Governmental Organs v Department of the Environment [2004] UKPC 6. 
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4. In particular: 

a. Our clients are entitled to full and accurate disclosure of all relevant documentary evidence and 
information, together with full and accurate explanations. 

b. Evidence is to be presented in clear and unambiguous language, without 'spin' . 

5. Against that background, our clients make the following requests for disclosure. 

6. Our clients require full and accurate disclosure of all of the circumstances and background facts and documents 
relevant to the circumstances of the planned felling of 345 non-native trees on Owairaka Mount Albert, 
including at the resource consent stage. 

7. In particular, our clients seek explanations in relation to the events identified in their claim . 

8. We understand the Authority has been reluctant to provide full explanations to the public as to when and how 
it came about its decision to fell so many non-native trees at once. That is not appropriate and there must be 
clear and full disclosure. 

9. Our clients have also observed that at times the Authority has: 

a. Emphasized the number of native plants to be planted, without differentiating between trees, shrubs 
and ground vegetation . That leaving a clear impression that the wonderful forested presence of 
Owairaka Mount Albert will be maintained and remain across the short, medium and long-term. 

b. Referred to "Proactive management of exotic plant species", which does not signal the felling of a 
significant number of non-native trees in a short period of time. 

c. Made selective reference to certain species of non-native trees to be removed, without reference to 
mature Oak, Ash or Plane trees. 

d. Raised safety concerns from the presence of non-native trees on Owairaka Mount Albert, when none 
ofthose trees present any abnormal or unusual risk, and certainly no risk that could not be managed . 

e. Failed to give any guidance as to the proposed approach to replanting, including the challenges facing 
proposed revegetation/replanting, methods of replanting, and whether they have been trialed, tested 
and been successful elsewhere. That is all the more important given the failure of the plantings 
undertaken by the Authority earlier in 2019. 

10. Explanations in relation to the above are also sought. 

11. While our clients would prefer to have answers to their concerns now, they recognize that that is unlikely to be 
until your clients' evidence is filed and served in the New Year. We anticipate writing to you further on our 
clients' behalf. 

Incorporating Wadsworth Ray Lawyers, Jan P Campi, Duncan Horrocks Law and Smith Mackie & Co 
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12. This is obviously a proceeding that raises matters of significant public importance, particularly given Auckland 
Council's acknowledgement of a climate emergency and the extensive public use of and recreation on 
Owairaka Mount Albert. 

13. Together with fulfilling their duty of candour, our clients expect statements made by and on behalf of your 
clients to be complete and accurate. 

Documents sought 

14. Our clients also seek disclosure of the documents listed in the Schedule to this letter, in accordance with your 
clients' duty of candour. 

15. In relation to the documents sought, our clients request that they be provided as soon as possible. In addition 
to the duty of candour, please also treat and consider this letter as a request for information under the Official 
Information Act 1982 and Local Government Official Information and Meetings Act 1987. 

16. Our clients are content to receive the documents in tranches, and electronically, so as to save time and cost. 

Yours faithfully 

DUNCAN KING LAW 

/2~ 
~7 

ANDREW PEAT 
Litigation Director 
DDI: 09 520 7938 

Email : andrew@dklaw.co.nz 
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Schedule of Documents 

Full and accurate disclosure of all of the circumstances and background facts and documents leading to, and 

relevant to, the decisions to undertake the planned felling of non-native trees on Owairaka Mount Albert, and 

replanting, including in relation to implementation of those decisions, and including through the resource 

consent process. 

In particular for each of the Authority and the Council: 

a. All correspondence (internal and external) and documents relating to the above; 

b. All correspondence and documents, including draft reports, shared with or received from any expert 
advisors or consultants in that respect. 

c. All correspondence and documents, shared with or received from any expert advisors or consultants, 
relating to benefits prior or subsequent that those experts may gain from the abovementioned 
decisions, and whether any experts have further involvement with Owairaka Mount Albert after the 
felling. 

d. Any management plan for Owairaka Mount Albert under the Reserves Act 1977 and correspondence 
and documents in that respect. 

e. The assessment of each tree to be felled on Owairaka Mount Albert, that was undertaken on a "case 
by case basis". 

f . The redactions and reasons for the redactions in expert reports in relation to the resource consent for 
the Owairaka Mount Albert felling. 
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NEW ZEA LAl~D LAWY ERS 

23 December 2019 

To 
Andrew Peat 
Litigation Director 
Duncan King Law 
PO Box 26301 
Auckland 1344 

From 
Paul Beverley 

By Email 
andrew@dklaw.co. nz 

Kia ora Andrew 

• 

CIV-2019-404-2682: Norman v TOpuna Maunga o Tamaki Makaurau Authority and Auckland Council 

1. Thank you for your letter of 16 December 2019. 

2. As you note, the Authority's evidence is to be filed by 31 January 2020. The Authority will address 

its decision-making process and other relevant circumstances in the evidence. 

3. There is no need for the Authority to respond to the other observations or assertions contained in 

your letter. 

4. Your client's request under the Local Government Official Information and Meetings Act has been 

passed on to the Authority and is being processed. 

Nga mihi 

Paul Beverley 
Partner 

Direct: 64 4 462 0406 
Mobile: 64 21 276 9322 
Email: paul.beverley@buddlefindlay.com 

AUCKLAND// PWC Tower, 188 Quay Stree t, PO Box 1433, Auckland 1140, New Zea land, DX CP24024 // P. 64 9 358 2555 

WELLINGTON// Aon Centre, 1 Willis Street, PO Box 2694, Wellington 6140, New Zealand, DX SP20201 // P. 64 4 499 4242 

CHRISTCHURCH// 83 Victo ri a Stree t , PO Box 322, Ch ri stc hurc h 8140, New Zea land, DX WXm 35 // P. 64 3 379 1747 
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Duncan King Law Ltd 

T 09 623 0~1~ 
F 09 638 9296 

9o Manukau Road 
tpsom, Auckland 1023 

PO Box 26301, OX CP 32519 
Epsom, Auckland 1344 

ma,IC,,dklavi.co.nz 
,wN1.dklti1•1.co.nz 

31 January 2020 

Padraig McNamara 
Simpson Grierson 
Auckland 

Copy to: Sebastian Sisley 
and Paul Beverly, Buddle Findlay 

By email 

Dear Mr McNamara 

Duncan King Law 

CIV-2019-404-2682 - Norman v TOpuna Maunga o Tamaki Makaurau Authority and Auckland Council 

1. We write in relation to our clients' judicial review of resource consent decision LUC60328646 dated 20 February 
2019 and concerning the felling of trees on Owairaka / Mt Albert. 

2. At present our clients have a copy of consent decision LUC60328646 dated 20 February 2019. That decision 
refers to a number of reports, some of which are or were to be finalized. There are copies of various reports 
in the public domain and we have copies of some of those, but require final versions of such reports as were 
taken into account as part of the resource consent. 

3. In the circumstances, it would be inappropriate for our clients to provide the Court with those documents as 
the final form of the official record is unconfirmed. We would invite your client to do so. 

Yours faithfully 

DUNCAN KING LAW 

J{I 
ANDREW PEAT 

Litigation Director 
DOI : 09 520 7938 

Email : andrew@dklaw.co.nz 
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4 February 2020 

Duncan King Law 
PO Box 26301 
Epsom 
AUCKLAND 

For: Andrew Peat 

~ Simpson Grierson 

Partner Reference 
P McNamara - Auckland 

Writer's Details 
Direct Dial: +64-9-977 5011 

Fax: +64-9-977 5025 
Email: graeme.palmer@simpsongrierson.com 

Sent by Email 

CIV-2019-404-2682 - Norman v Tupuna Maunga o Tamaki Makaurau Authority ("Authority") 
and Auckland Council ("Council") 

1. We refer to your letter 16 December 2019, and in particular the request for documents 
in paragraphs 14 to 16 of that letter. The request was made pursuant to the Local 
Government Official Information and Meetings Act 1987 (LGOIMA), against both the 
Authority and the Council. 

2. The Authority and the Council have agreed that the Authority is the appropriate authority 
to respond to the request. To the extent it is necessary, therefore, we advise on behalf 
of the Council that the request against it has been transferred to the Authority pursuant 
to section 12 of LGOIMA. 

Yours faithfully 
SIMPSON GRIERSON 

Graeme Palmer 
Senior Associate 

cc Buddle Findlay 
For: Paul Beverley/Sebastian Sisley 

33129069_1.docx 
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WELLINGTON: HSBC Tower, 195 Lambton Quay, PO Box 2402, Wellington 6140, New Zealand. T +64 4 499 4599 

CHRISTCHURCH: Level 1, 151 Cambridge Terrace, West End, PO Box 874, Christchurch 8140, New Zealand. T +64 3 365 9914 
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From: 
To: 
Subject: 
Date: 

Leigh Collecutt on behalf of Maunga Authority 
Andrew Peat 
LGOIMA request - TOpuna Maunga Authority 
Friday, 7 February 2020 2:48:25 PM 

Tena koe Andrew 

Thank you for your request for information. 

You have asked the Authority to provide: 

"Full and accurate disclosure of all of the circumstances and background facts and documents leading to, and 

relevant to, the decisions to undertake the planned felling of non-native trees on Owairaka Mount Albert, and 

replanting, including in relation to implementation of those decisions, and including through the resource 

consent process. 

In particular for each of the Authority and the Council: 

a. All correspondence (internal and external) and documents relating to the above; 

b. All correspondence and documents, including draft reports, shared with or received from any expert 

advisors or consultants in that respect. 

c. All correspondence and documents, shared with or received from any expert advisors or consultants, 

relating to benefits prior or subsequent that those experts may gain from the abovementioned 

decisions, and whether any experts have further involvement with Owairaka Mount Albert after the 

felling. 

d. Any management plan for Owairaka Mount Albert under the Reserves Act 1977 and correspondence 

and documents in that respect. 

e. The assessment of each tree to be felled on Owairaka Mount Albert, that was undertaken on a "case 

by case basis". 

f . The redactions and reasons for the redactions in expert reports in relation to the resource consent for the 

Owairaka Mount Albert felling." 

The Tupuna Maunga Authority considers that most of these documents have already been provided to you 

through the evidence process. 

Our document review has identified a large amount of correspondence. 

Because of the amount work required, we are advising you of the need to extend the timeframe in which to 

communicate our decision on this request. 

This is in accordance with s 14 (1) (a) and (b) of the Local Government Official Information and Meetings Act 

1987, where an extension is necessary if: 

(a) the request is for a large quantity of official information or necessitates a search through a large quantity of 

information and meeting the original time limit wou ld unreasonably interfere with the operations of the local authority; 

or 

{b) consu ltations necessary to make a decision on the request are such that a proper response to the request cannot 

reasonably be made within the original time limit. 

Nga mihi 

TOpuna Maunga Management 
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[i] 

CAUTION: This email message and any attachments contain information that may be confidential and may be 
LEGALLY PRIVILEGED. If you are not the intended recipient, any use, disclosure or copying of this message or 
attachments is strictly prohibited . If you have received this email message in error please notify us immediately and 
erase all copies of the message and attachments. We do not accept responsibility for any viruses or similar carried with 
our email, or any effects our email may have on the recipient computer system or network. Any views expressed in this 
email may be those of the individual sender and may not necessarily reflect the views of Council. 
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BUDDLE FINDLAY 
NEW ZEA LAND LAWYERS 

17 February 2020 

To 
Andrew Peat 
Duncan King Law 

Padraig McNamara 
Simpson Grierson 

Bob Hollyman 
Shortland Chambers 

From 
Sebastian Sisley 

By Email 

• 

andrew@dklaw.co.nz 
Padraig.mcnamara@simpsongrierson.com 
hol lyman@shortlandchambers.co. nz 

Tena koe 

CIV-2019-404-2682: Norman v Auckland Council & TOpuna Maunga Authority (Authority) 

1. We have now taken instructions on Thursday's telephone conference. 

2. In short, the Authority is not prepared to delay the hearing of this matter until 8 and 9 June 2020. 

As you know, the Authority's view throughout has been that this proceeding is urgent. That urgency 

arises both out of the Authority's obligation to carry out its mandate, and from the increased costs it 

will face if this matter is further delayed. 

3. The present time-tabling issue is, in the Authority's view, entirely the applicants' responsibility. As 

yet, they have provided no good explanation of their delay in challenging the Council's non 

notification decision (made in February 2019) . We note, in this context, that: 

(a) As Mr Majurey explains, since 2016 there has been substantial public involvement through 

the Authority's decision-making process leading to the resource consent application. 

(b) On their own account, the plaintiffs have been aware of the re-planting decision since 10 

November 2019 (in the case of Ms Norman) and 29 October 2019 (in the case of Ms 

Radford) . This proceeding was not filed until over one month later, in December 2019. 

(c) At the point of filing this proceeding, the plaintiffs were plainly aware of the non-notified 

resource consent decision, because it is expressly referenced in their pleading at (20] . It is 

therefore inaccurate to suggest, per [4] of the applicants' memorandum of counsel dated 30 

January 2019, that the applicants only became aware of that decision recently. 

(d) Despite that, the new cause of action was not introduced for a further two months, the day 

before the respondents' evidence was due, and without any advance notice whatsoever. 

AUCKLAND// PwC Tower, 188 Quay Street, PO Box 1433, Auckland 11 40, New Zealand, DX CP24024 // P. 64 9 358 2555 

WELLINGTON// Aon Centre, 1 Willis Street, PO Box 2694 , Wellington 6140, New Zea land, DX SP20201 // P. 64 4 499 4242 

CHRISTCHURCH// 83 Victoria St re et , PO Box 322, Chri stchurch 8140, New Zea land, DX WX1 1135 // P. 64 3 379 1747 
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• NEW ZEA LAND LAWYER S 

(e) As a consequence, increasing the hearing time for this matter to two days will cause a delay 

of a further two months. That will , of course, have a knock-on effect in terms of judgment 

delivery. Given the undertaking, this means that the authorised works could be delayed until 

at least September 2020. 

(f) Added to that, the applicants have yet to file their reply evidence. They are in breach of the 

timetable orders made by consent on 9 December 2019. In this regard, the Authority gives 

notice that leave will be required to file such evidence. 

4. In the circumstances, we have two proposals to make: 

(a) The Authority is prepared to consider any realistic proposals the applicants may have as to 

how all of its grounds of review might be determined on 20 March 2020. This might include 

extended hearing time on that day, and/or reply submission being filed in writing . We invite 

your response in this regard. 

We note, in this context, that all of the material relating to the non-notification decision 

appears to be before the applicants. It was introduced in the affidavit of Mr Yates. Any 

further evidence from the applicants should, therefore, be filed in short order. 

(b) Alternatively, the Authority proposes that a tight timeframe be set for issues of leave to be 

determined. It would also intend to argue the applicants' application for an interim injunction. 

In particular, the first respondent considers that if this matter is to be delayed it should be 

protected by an undertaking in damages from the applicants. 

Please confirm that the applicants are self-funded in this litigation. If they are not, please 

explain by whom their legal fees are funded . 

5. We look forward to your proposals in the light of the above. 

Nga mihi 

Yours faithfully 
Buddle Findlay 

Sebastian Sisley 
Partner 

Direct: 64 4 462 0839 
Mobile: 64 21 844 428 
Email: sebastian.bisley@buddlefindlay.com 
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Duncan King Law Ltd 

T 09 623 0515 
F 09 638 9296 

95 Manukau Road 
Epsom. Auckland 1023 

PO Box 26301. DX CP 32519 
Epsom. Auckland 1344 

mail@dklaw.co.nz 
wv1w.dklaw.co.nz 

19 February 2020 

Padraig McNamara 
Simpson Grierson 
AUCKLAND 

By email : padraig.mcnamara@simpsongrierson.co.nz 

Dear Mr McNamara 

Norman v TOpuna Maunga Authority and Auckland Council 

Duncan King Law 

1. We write further to our letter of 31 January 2020, to which we have had no substantive response. 

2. We understand that you indicated to counsel following the list appearance on 13 February 2020 that you 
expected to be able to confirm, by Monday 17 February, the complete record of the resource consent decision, 
identifying the material relied on and matters considered . At the same time it wou ld assist if you cou ld confirm 
that all that material is included in the affidavit evidence already filed. 

3. Please confirm the Council 's position. 

Yours faithfully 

DUNCAN KING lAW 

~ 
ANDREW PEAT 
Litigation Director 
DOI : 09 520 7938 

Email : andrew@dklaw.co.nz 

Incorporating Wadsworth Ray Lawyers, Jan P Campi, Duncan Horrocks Law and Smith Mackie & Co 

p13459_13459.15_001.docx 

KM1-26 


